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PHIL
PHILLIPS
I Timber Frame Joinery I

P.O. Box 484 Norwch, Vt. 05055 802-69-28

October 29,2004

W. E. Whttington
Whittington Law Associates PLLC
35 South Main Street
Hanover, New Hampshire 03755

Re: T-Peg, Ine. et aL v. Vermont Timber Works, IDC. No. 03-cv-462-.M

Dear Sir or Ma;

I have been retned by Whttington Law Associates, PLLC to provide e:xp :rt tesmony in the
above referenced case. This document wil constitute my expert report.

At the reuest of Mr. Whttigton I have examned Timber Peg's document:~ identified as TIM
396-403 and TIM 454-458. 1 have also examed a set of documents from' v'ennont Timber
Works dated 5/17/02 and other documents listed later in this reprt. Based :.n the examinaion of
these three documents (sets of drawings) I am of the following opinions. The bass and reasons
for these opinions are stated below.

1. I see nothig either cretive or original in the dimensions shown in :ither set of drawings

frm Timber Peg.

The ealier dated set of drawings from Timber Peg, TJM 396-403, are quite different frm the
later set, TIM 454-58. The fonner is different in dimenion and shape, not ':0 mention layout.
The diensions of both of these sets of drawing are stadad. It is customa y in the building
industr to design buildings in increments of2 feet, and more often in increments of 4 feet. In
fact Timber Peg's own litertu stats, "Our fring system is based on sti ridad sizes and a
four foot module." So, for instace, to design a building which is 28'X44', 38 is the case in the
more recent set of drwings, would be quite usual and ordinar. I see nothr.g in any of these
these drawigs, which lwould charcterie as employig anytng other tlUl standard features.

2. I see nothig either creative or original in the drwigs simply beci~)e the location of

proposed posts is indicated.

.".
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Addig post locations to such a drawing in and of itself certainly does nol add any sort of
origiality or creativity to the drwings. Indicating that the posts will be n uide of 8"X8" timbers

is clealy not original or creative, as this is the most common post size USI~j in this tye of
framg.

3. I see nothig creative or origial in designg framg for ceilings~ which are 8, 9 or 10

feet high.

These are heights of ceilings which are most common, not only in timber Eramg but in other
methods of constrction. They ar, siIply put, stdad featues.

4. I see nothg either creative or original in a "salt box" design with or without a shed
attachment.

Such a design has been around since, people designed houses in New Eng!:md. They were very
popular at varous ties in our history and such designs can be found in al l maner of books and
publications.

5. I see nothig either creative or original in the deign of a 12/12 pitdi.

Over the yea there have been rofs designed from flt to ver steep. Perl~ips the most common,

at least in th par of the countr, is the 12/12. Agai simply put, I would eonsider it a stadard
featu.

6. I see nothig creative or origil in placing the posts of a timber fmine over basement

footings.

In order to trsfer the weight of a building down to the ground, especia1l) a properly designed

tiber frame, concentrtes the entire load of the building onto a relatively few points. When
these points ar inside the penmeter of the building, as opposed to along th~ outer walls of the
foundation, they generally need more support than a nonnl cement slab V\ il provide. Therefore,
it is customa to pour a thckened slab of cement under places which wil have posts above and
therefore car large weight load. If one were presented with a foundation which was aleady

completed before the frame desgn was done, such a foundation would susgest where interior
posts of the fre might be place.

~~~
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7. I see nothg in either set of Timber Peg drwigs, which defines 1 he necessa

compnents of a timber fre so as to allow for the construction of a completed timber fre,
There can be no meanngfl comparson between a floor plan and a camp) ete timber frame.

Timber frng is an ar which ha bee in the Wesrn world for the betier par of2000 years.
The constrction methodology requires that one tae into account many vidables when
designg a tiber fre. Such varables would, for instace, include the ipecies of wood to be
used the weight loads to be experenced by the finished strctu, the type ofjoineiy us, the

dimensions of all of the varous members of the frame, the interior design cifthe strcture and
basic design featues of the timer fre itself With respect to basic desi~tl features, for

intace, there are two major methods fOT frng a roof, each requirig dfferent strctura

considerations. In the ''preliminar drwings" drawn by Timber Peg, man) of these multiple
varables, or other relevant considerations mentioned above are not adeqm.1ely addressed or, in

many instances, are not addressed at all. The simple display of post locations would not, in any
sense, be suffcient even to define a timber fre, either in mathematical CI strcturl terms.

Therefore, the question of whether or not the tibe fre design done by Vermont Timber
Works is substatially simla to the tiber fre which, was apparently iir:ended to be designed

by Timer Peg at a later da, is a moot one, as I see in neither of the drwi ngs frm Timber Peg,
any frame design at all.

8. The preliminar drwigs by Timber Peg labeled TIM 454-458, ar~ not substantially

similar to Vennont Timber Works frme design.

Comparg these two design, I note that the roofig systems are completel y diferent, one from
another. The Timber Peg design uses a plate and common rafters desi~ wlule the Veront

Timber Works frame employs a major raer and purlin design, In addition, there are differences
in most of the twenty-seven posts between the two designs. There are also i)ther differences such
as knee brace locations: In addition the Timber Peg design has no indication. as to the parcular

. joineiy to be used, while the Venont Timber Works plan show this in co iiplete detaiL.

9. The Timr Peg product is post and bea technology but may not t (~ tiber framing in
the tradtiona sense.

I th tht I am correct in saying tht Timbe Peg Inc. represents the Com! any as a post and

bea fre manufacturer. To me, post and bea and tiber fring can b: two different and

distict technologies. The use of major post and large bea timbers constItptes post and bea

l
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constrction. regadless of how the timbers are held together, for instace ::fby metal fasteners.
The term timber framng implies that the frame is held together entirely b: ~ wooden pegs which
connect fre members though the use ofmortIses and tenons.

Timber Peg's litertue indicates that tley do use "hidden steel connecton:." While the finished
fre will come out looking lie a tre timber frame, and can, in fact, be (iuite beautiful, I would
argue that there ar detrmental factors which one might consider. First th'~re is a long-term
strctmal consideration. The fact is that timber framng is so strong and 1c ug lastig precisely
becaue of the wooen pegs and mortise and tenon constrction. I th tIat the us of metal
connectors diinishes ths long term strctu advantae and can, in theo ry, negate it entirely.

10. The use of meta faseners, as stted above, also lends more creerc:e to the idea that the
two company's fres, do not meet the criteria of being substatially similar.

It seem that peple choose to have a post and bea or tiber framed str~tue maily for

aesthetic reasns. Simply put, they are both beautiful and make a visual stiitement ofstnitul

signficance. However, ther ar also many who understad the stctural uuperority of tre
timber framng over more commonly used tehnologies. Anyone who has c,eard the stories of
trg to pull down an old tim fre with a trck or tractor and endig ~,p with a broken
vehicle an defiant fre wil be able to relate to ths.

Also, with regad to these considerations, the drwings, apparently provid€d by Timber Peg to
their prospective customer, lacked either an aesthetic or strcturay repres ~nted aspect. In short

no one could create, or perhaps even visualie, any paricular timber fre from the two first

Timber Pegs documents without first creating a series of design and constniction drawing.

11. I do not th that viewing a footprit of a proposed building woul( 1 save. a signficant

amount of time in designg a timber fre.

I have been asked the followig question. Assuming that VTW did see the documents referred to
as TIM 454-458, would the tie requied for VTW to create a tiber fr~ design be reduced

frm the time requied ifVTW did not see TIM 454-458? Designng a til)er fre can be a

faily lengthy process. Lookig at a footprint plan that had proposed post l( ,.::atons, would, in my
opinon, not likely be of any signcant help in the overall process of desigrUlg a fre. It might

well caue the designer to spend more time than he or she would by sta;~ from scratch. Tryng
to digest a preexistg prelimina drwing, for me, would distract me from my normal method
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of beginnng to design an entire project. I would therefore say that more lilæly than not VTW
would save no time even if they did have acces to the Timber Peg drawiii,~s.

Th concludes my opinions of the above-discussed matter.

I have designed and constrcted 25 to 30 timber frames since 1986, when 1 opened my own
company. I am the sole employee and have done all of the design andjoiiwr for these frames
myself. In addition I have read stadard books on timber fring.

I have not testified as an expert witness in any other cour cases in the last four yea

I am beig compensated for my opinions with the agreeent that from th( time of my
engagement that I will be compensted regardless of what my opinions ar~. at a rate of
$100.00 per hour, plus reimbursement of expenses.

My opinions are based upon my years of expenence and study in the timb ~r framng business,
and I have reviewed the following: .

i. Complait; T-Peg Inc. and Timberpeg Eat Inc. v. Staley J. Isbitsi and Vermont

Timber Works me.

2. Defendat's Motion for Sumar Judgment

3. Plaintiffs Objection to Defendant's Motion for Summary Judgment

4. Defendant's Reply Memo Supportng its Motion for Sumrrm:y Judgment

5. Documents identified as: TIM 396-03, TIM 454-458, TUv: 412-420, TIM 197,

TIM 198, TIM 083, TI 087, TI 084-085, TIM 421.430

6. Complete plans frm Vermont Timber Works

7. Expert report done by Jonathan S. Vincent

8. Excerpts from depositions of Jonath S. Vincent and Lyri Cole

9, Web site materal frm Timber Peg

.~~.
,0';;'.
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i O. Excerpts from copyright law

i 1. Excerpts from Federal rules of evidence

12. Letter from Whttington Law Associates PLLC. confirin)~ our exper witness

agreement

13. Memo from Jonat Vincent to Dan Wil dated 8/9/04.

14. Format for Exper Report

Sincerely,

/'

Philip G. Phi . s

DBA, Phil Phillips
Timber Frame Joinery
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