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INSTRUCTIONS FOR FEDERAL CIVIL CASES 

c. Actual Damages and Profits 
Section 604(b) of the Copyright Act of 1976 provides as follows with 

respect to actual damages and profits: 
(b) Actual Damages and Profits.-The Copyright owner is 

entitled to recover the actual damages suffered by him or her as 
a result of the infringement, and any profits of the infringer 
that are attributable to the infringement and are not taken into 
account in computing the actual damages. In establishing the 
infringer's profits, the copyright owner is required to present 
proof only of the infringer's gross revenue, and the infringer is 
required to prove his Qr her deductible expenses and the ele­
ments of profit attributable to factors other than the copyright­
ed work. 
In addition to actual damages, the copyright owner is entitled to any 

profits attributable to the infringement, to the extent they are not 
duplicated in the award of actual damages. l18 It may be possible to 
recover profits based on the sale of noninfringed goods as a measure of 
lost goodwill, provided that the owner can establish an adequate causal 
connection.127 

cL Enhanced Damages 
In any case in which the court fmds that a defendant proprietor of 

an establish who claims as a defense that its activities were exempt 
under Section 110(5)118 did not have reasonable grounds to believe that 
its use of a copyrighted work was exempt under that section, the plaintiff 
is entitled to, in addition to any award of damages under Section 604.1. 

A. GENERAlLY 

§ 160.0 Nature of the Action~his is an action for copyright infringement. A "copy­
right" is the exclusive right to copy. A copyrighted work can 

126. Eales v. Environmental Lifestyles, 128. 17 U.S.C.A. § 105(6) involves 
Inc., 958 F.2d 876, 881 (9th Cir.), cert. "communication of a transmission embody­
denied, 506 U.S. 1001, 113 S.Ct. 605, 121 ing a performance or display of a work by 
L.Ed.2d 541 (1992) (any doubt 88 to correct­ the public reception of the tran8l1lission on 
ness of profit calculation 8hould be ~lved a 8ingle receiving apparatU8 of a kind com­

monly U8ed in private homes .. .. .. Seein favor of plaintiID. See also Frank Music 
generally, Halpern, Nard, & Port, Funda­Corp. v. Metro-Goldwyn-Mayer, Inc., 772 
mentals of United States Intellectual Prop­F.2d 505, 514-15 (9th Cir.1986) (discu88ing 
erty Law: Copyright, Patent, and Trade­calculation and proof of profits attributable 
mark § 6 .... 5.7.1 (exemption would exempt to infringement). 
performance consisting of having a simple 

127. See BusineBS Trends Analy8ts v. radio or television receiver turned on in a 
Freedonia Group, Inc., 887 F.2d 399, 404 restaurant). 

(2d Cir.l989). 129. 17 U.S.C.A. § 604(d). 
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COPYRIGHT INFRINGEMENT 	 § 160.01 

be a literary work, musical work, dramatic work, panto­
mime, choreographic work, pictorial work, graphic work, 
sculptural work, motion picture, audiovisual work, sound 
recording, architectural work, mask works fIxed in semicon­
ductor chip products, or a computer program.IKtJI 

l .0:;.":;"'--"'"'1 Facts, ideas, procedures, processes, systems, methods of 
" III ope~tion, concepts, principles or discoveries cannot them­
~~ , selves be copyrighted. The copyrighted work must be origi­

nal. An original work that closely resembles other works can 
be copyrighted so long as the similarity between the two 
works is not the result of copying. 

The owner of a copyright generally has the right to 
exclude any other person from reproducing, preparing deriv­
ative works, distributing, performing, displaying, or using 
the work covered by copyright for a specifIc period of time. 
One who [reproduces] {prllpgUi "flnil'gtil'fI works] [distril.­
"'#96] (pcuf.grmi] ["F~ ["iapl"3'I] a copyrighted work during 
the term of the copyright, infringes the copyright, unless 
licensed by the copyright owner 1 i rt\ ~ YJ!.., 

In this case, plaintiff(. c.. a .~ the owner of a copy­
right. PlaiRtiff i9 seeliing seeks tlam&g8s ,"peRl lIefeR 
da"t {Qr QQP3Wigkt iBiPiRgemeat: 

Defendant denies infringing the copyright [and 
contends that the copyright is invalid] [other affirmative 
defense]. Q~ ~~\e-~"''\;ff'~ {ic~k~e.J,. the- u>L 
0.(1 ~ Fe",'l~cr4-,O'"n NOTES p(~"" .b;- ?ot ~~\' rh'vv; . 

:r:~ b.'tst; rn u'.e ,,;}, , ~ I n G	eneral 

See 17 U.S.C.A. § 501(a). 

This instruction may be given at the beginning of the trial. 

Ninth Circuit 

PRELIMINARY INSTRUCTION-COPYRIGHT 
The plaintiff, , the owner of a copyright, seeks 

damages against the defendant, , for copyright infringe­
ment. The defendant denies infringing the copyright [and con­
tends that the copyright is invalidJ. To help you understand the 
evidence that will be presented in this case, I will explain some 
of the legal terms you will hear during this trial. 
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